The article provides an account of the unlikely revival of the medieval Just War Theory, due in large part to the efforts of Michael Walzer. Its purpose is to address the question: What is a just war theorist? By exploring contrasts between scholarly activity and forms of international activism, the paper argues that just war theorists appear to be just war criminals, both on the count of aiding and abetting aggression and on the count of inciting troops to commit war crimes.
Introduction
The just war theory made its unlikely comeback in large part due to Michael Walzer's popularizing efforts. One of its most remarkable achievements was its application in the form of "humanitarian intervention" to absolve the US-led NATO aggression against Yugoslavia in 1999. Yet on June 17, 2010 Walzer was decorated with an honorary doctorate from Belgrade University; the ceremony took place not far from the remains of buildings destroyed by NATO in the centre of the city. One may, then, rightly contemplate the meaning of gestures of this sort: What could tempt people, particularly the intellectual elites, to even consider honoring those who advocated aggression against their country? Why honor someone hailing from a hegemonic power in a weak state that had witnessed and directly felt the fury of that power, which left behind thousands dead and the whole country in physical, psychological, and economic devastation?
These are complicated questions to answer, i but in this paper I shall consider a more basic issue: What is a just war theorist? However, let us first consider a bit of history.
A Brief History of the Just War Doctrine
The doctrine of just war theory has a long history and its invocations have gone through a series of shifting context of applications. Initially developed in the context 93 From 1618 to 1648, the Thirty Years War ravaged Europe. This period of bitter struggle between Catholicism and Protestantism generated its own ideological contribution to the just war doctrine, adding a purely theological component of jus ad bellum: war for the cause of religion. The violent clashes were deplorably without restraints. The trouble was that the just war doctrine had relatively little to say about conduct in warfare (jus in bello) beyond condemning perfidy (breach of promises) and the slaughter of women and children because war against them was "unjust." The lack of restraint was compounded by 14th
and 15th-century ideas that the victorious Prince was waging a just war and, as the agent of God, punishing the defeated, as the devils in hell would punish them in the next world. The victory was the judgment of God as to the justness of the cause of the victor. The war could not be considered just on both sides because God's will was not divisible. These were the components that made up the content of the classic just war doctrine of the late medieval period.
In the 16 th and first half of the 17 th century, three notable Englishmen:
William Ames, a Puritan theologian, William Fulbecke, a lawyer, and Matthew Sutcliffe, clergyman, academic and lawyer, excluded religion as a basis for the just war doctrine. Francisco de Victoria and Francisco Suarez contributed to further integrating the classic just war doctrine into the overtly secular and legalist doctrine of the modern international law of war. Thus, from the midseventeenth century until the mid-twentieth, the idea of just war largely disappeared as a conscious source of moral reflection about war and its restraint.
Hugo Grotius, John Locke, and Emerich deVattel removed the last lingering traces of the medieval just war doctrine which led to the modern doctrine entirely based in nature and agreements among persons, with no backwards glances seeking divine approval.
The central weakness of the medieval classic doctrine was that it oscillated between aggravating cruelties in war, because the victorious Prince as the agent of God was punishing the unjust defeated, and a high level of artificiality that left 94 it without an impact upon the content of the jus in bello. In particular, it failed to promote the idea that the jus in bello applied regardless of the justness of the cause. This idea has in fact been hindered by the long history of the just war doctrine and has taken centuries to become established. The indivisibility of God's will was too serious an impediment to the notion that a war might be just for both sides engaged in it.
Civilians (who did not enjoy the advantage of carrying arms) suffered some of the most appalling atrocities of medieval warfare at the hands of the military (who were the only ones privileged to bear arms). Yet this law of arms yielded ideas not without value for the subsequent development of the modern international law of war. First, it contributed the idea of a body of rules governing the military class regardless of frontiers or allegiance, and independently of the justice or injustice of the initial resort to war. Second, it affirmed the idea that only sovereigns could wage war, properly understood. Thus, the medieval legacy of the just war did yield something of value to posterity. Mainly under the force of Church disapproval, expressed by anathema, it gave no place to private war or indiscriminate incursion, which were the main source of violence inflicting medieval society. To such private wars the law of arms gave no acceptable status. Claims to ransoms and spoils would not be upheld. It made some attempt to bring to book professional freebooters whose behavior was synonymous with terror, brutality, and looting. The requirement that the war be public and open evolved from the Thomist formulation of the just war doctrine, which excluded the "private war" of the feudal lord. The Thomist formula insisted that for a war to be "just" it had to be "public."
Once the modern territorial states had been established, their resort to arms became open by necessity, and soon no form of fighting could properly be a war other than that waged by a sovereign state. In the second half of the 19th century, under the impact of a collection of ideals that might be termed secular humanitarianism, the laws and customs of war were subjected to a major with acceptance of papal primacy together with the enduring and vivid memory of the "just war" sacrilege of 1204 lead to the Byzantine proverbial saying: "Better the Turkish turban than the papal tiara" (Herrin, 2008) . Kantians cannot approve of the travail by the just war theorist as they view him as "encouraging people to enter upon wars recklessly and then baptizing his own side with the holy water of justice. Every enemy can easily be made to look the aggressor" (Shklar, 1984: 80) .
vi It must be made clear that Kant is neither a radical pacifist nor a Schmittian realist. His point-so well rendered by Shklar-is that no (moral) rules are possible that would confer moral-theoretic imprimatur on some wars characterized by specific attributes. Any violent conflict could be claimed to satisfy such descriptions whether it did or not. Hence, the entire project should be rejected. Kant is opposed to the idea of constructing "theories" that would render specific wars "just" or "unjust," for an endeavor of this sort could easily be used to rhetorically turn even an obvious aggression into a "good war". The fate of 
Scholarship vs. Activism
Let us now consider directly the question: What is a just war theorist? War is a very serious and grave matter. Yet discourse about (just and unjust) war is not always as serious as is warranted. "Serious" normative judgment in this context requires keeping in clear view the interdisciplinary matrix of values. In the moral order, the phrase "unjust war" attaches a particularly powerful stigma of wrongful action on the part of the accused alleged perpetrators; in the political order, the use of this phrase is a call to action; and in the legal order its meaning is defined in the existing documents of positive international law via the conceptually linked term "aggression," and the (legal) rules about the conduct in war. Given that the discourse about war may equally occur within moral, political, and legal domains, the minimum of seriousness while engaging in the war-discourse requires a precise and explicit "indexing" to the specific normative order of usage.
Elsewhere (Jokic, 2009) Returning to our discussion, it is particularly worrisome when the legal and political uses of the word "war" are bifurcated, as we have seen with the example of the phrase "illegal but good". War-discourse is replete with conceptual "mix ups" and bifurcations of this nature which can, and often do, result in serious With this (discursive) context in mind, and specifically the dangers it is fraught with, a "just war theorist" would, broadly speaking, be a kind of scholar or expert. By invoking the ideas of scholarship or expertise I mean to account for the meaning of "theorist" in the phrase "just war theorist". When we look up the world "scholar" in an English dictionary we find that it refers to a learned person who has a great deal of knowledge, especially an academic, someone who is a specialist in a given branch of knowledge. So, for example, a "just war scholar" would, then, be a learned person whose branch of knowledge is (just and unjust)
war.
To be more precise, we would not consider war a "branch of knowledge,"
rather scholars from a number of branches of knowledge might choose to focus on war as their subject: international lawyers, political scientists, or philosophers, for example. A scholar from any of those branches of knowledge (or other disciplines) who decides to "specialize" in war might then qualify as a "just war scholar." However, there is another phrase that is sometimes utilized that indicates a somewhat relaxed usage; it is (just war) "expert."
When we look up the word "expert" in a dictionary we find that it refers to a person with a high degree of knowledge of a certain subject. So, a "just war expert" would be someone with a high degree of knowledge about the subject of just and unjust war (not necessarily an academic or someone trained in moral philosophy). When we think about the subject of war, the label "just war expert" reveals an unintended yet suggestive ambiguity. It could mean (i) someone
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particularly skilled in perpetrating a just or an unjust war in various ways that this can be done, or (ii) someone (presumed) particularly skilled in determining which historical episodes of violence, including in particular the current events, constitute just or unjust wars. Let us call the skills described in (i) "warengineering skills" and people who have them "war-engineers," while the skills described in (ii) might be called "just war-pronouncing skills" and the people who have them "just war-pronouncement-makers" or "just war judges". It goes without saying that in the current discourse on war everyone partaking in it, qua "expert," wants to count as expert of the latter sort, and not many would want to be notorious as experts of the former kind (certainly not as engineers of unjust wars as that is tantamount to being a war criminal). Everyone would rather be a pronouncement-maker than an engineer in this respect. It is not difficult to see, however, that a good case can be made for maintaining that many partakers in the current just war discourse generate nearly as much harm as if they were in fact war-engineers. This would have to be argued in greater detail elsewhere though the already invoked example of the "humanitarian intervention" against Yugoslavia in 1999 may be sufficient to clearly show it.
The dominant desire of just war discourse partakers to be just war pronouncement makers, or just war judges, is nicely explained by the shift in Every enemy can easily be made to look the aggressor". Hence, this sort of activism is thrice removed from any kind of scholarship; instead it is only parasitizing on a notion of sound inquiry (as it exists in science or philosophy), which gives the activist the aura of undeserved importance.
It is worth summarizing the three degrees of separation between the practices identified above and anything that could properly be considered scholarship or rational inquiry (in particular philosophy). The first degree of separation is the mentioned general failure to consistently index "just war"
judgments to appropriate normative orders (moral, legal or political); the second is associated with the practice of allegedly authoritative (non-scholarly yet expert) pronouncement making or judging of wars as just or unjust; and the third is activism in the form of advocating for and promoting certain wars (usually those your side is undertaking, planning, or contemplating). Consequently, in light of these considerations, the phrase "activist scholar" is an oxymoron. Yet, More specifically, the information publicized in the ICI report led the Minister to make the following allegations of law which, in his opinion, justified the deportation of Léon Mugesera (and his family, a wife and five children): (A)
The speech made on November 22, 1992 constituted an incitement to commit murder; (B) by inciting "MRND members and Hutus to kill Tutsis" and inciting them "to hatred against the Tutsis," the said speech constituted an incitement to genocide and an incitement to hatred; and (C) the said speech constituted a crime against humanity. xi These are very serious allegations indeed, and the court had to deal with both the questions of fact-explanation and analysis of the speech-and a question of law-whether the speech is a crime, once the speech is understood and analyzed. With some simplification, it is fair to say that since the case against Mugesera was based on the ICI report, which made the speech a high-profile subject of controversy, it would stand or fall with its credibility regarding the claims about the speech. And the court found that "the ICI report, at least in its conclusions regarding Mr. Mugesera, is absolutely not reliable." An "expert" witness who admits in court that she cannot be objective due to her activism illustrates very well the degrees of separation between experts and activists on the one hand and scholars on the other. Hanging on to one's activism in court also shows an astonishing confusion about one's role as a court expert that it perhaps raises to the level of contempt of court. xiv The by now recognizable but deplorable formulaic invocation that human rights trump law, xv and one's self-important alleged devotion to ending violence and impunity in a foreign land leave bitter taste. For, if you the reader put yourself for a moment in the shoos of a black citizen of some African country, would you really want some white human rights warrior fighting for you at the expense of "having a head" of a highly educated black man, your compatriot, based on frivolous and self-serving pretexts? No wonder the judge saw her testimony as completely opposite of "sober, calm, and non-partisan" and added:
Even making the debatable assumption that a member of a commission of inquiry, who is actually its co-chairperson and co-author of the report, can be described as an objective witness concerning the conclusions of that "we" xx as in the book being celebrated at this conference: the "we" is composed of people who share a moral understanding of concepts as they relate to war. The "we" thus pertains primarily to his compatriots, it seems. And this is even clearer when we look at the full quote:
The worry is that if you fight in accordance with the legal regimes of international law, you can't win. That is a major challenge, and I was very happy that General [Charles] Dunlap denies that and say you can. Still, it is a worry. It must be possible for the good guys to win within the rules, at least as a possibility, but also as a real possibility. That's where ad bellum and in bello come together: to win a just war fighting justly. (Orend, 1999) , who claims that that there are "three basic perspectives on the ethics of war and piece with realism and pacifism at the extremes and just war theory in the middle" and since he rules out that Kant can be seen as either realist (based on a comically crude rendition of the international relations realism) or pacifist Kant is said to be a just war theorist. This is not the place to argue this, but I strongly reject both the claim that Kant is a just war theorist and that there is anything Kantian in the newly developed so-called "contemporary Kantian just war theory". See (Orend, 2000) . Similar misuse of Kant occurs in the contemporary "democratic peace theory" by authors such as Michael Doyle who assert that Kant would condone the spreading of democracy by military means. See (Doyle, 1983) . It is well known that Kant was not a good friend of democracy, but even if he were the idea of this post-Cold War doctrine, so comforting for the US hegemonic inclinations, is another distortion of his philosophical thought. vi In my judgment this statement by Shklar has to be the most brilliant thing ever said about the character and telos of a just war theorist. Hopefully, the rest of this essay will provide further support for this insight. vii Walzer's method in his own words is one of practical casuistry: "we look to the lawyers for general formulas, but to historical and actual debates for those particular judgments that both reflect the war convention and constitute its vital force. I don't mean to suggest that our judgments, even over time, have unambiguous collective form. Nor, however, are they idiosyncratic and private in character. They are socially patterned, and the patterning is religious, cultural, and political, as well as legal. The task of the moral theorist is to study the pattern as a whole, reaching for its deepest reasons." (Walzer, 1992, p. 45) . This is, no doubt, an idiosyncratic conception of the proper role of the moral theorist, one that is not in line with the usual understanding found in moral philosophy. But Walzer is untutored in philosophy, and according to his own testimony has no interest in "managing real philosophy." Hence, Walzer's conception of the task of the moral theorist as one engaged in "practical casuistry" involves a very different sort of thing, whatever it might be in its own right, than the familiar kind of work we find actual moral philosophers practicing, which crucially involves the use of thought experiments. Walzer explicitly rejects the latter: "I don't think that I ever managed real philosophy. I couldn't breathe easily at the high level of abstraction that philosophy seemed to require, where my friends in the group were entirely comfortable. And I quickly got impatient with the playful extension of hypothetical cases, moving farther and farther away from the world we all lived in." (From an interview available at: http://jeffweintraub.blogspot.com/2003_08_01archive.html, last accessed September 20, 2011.) Consequently, the methodology, a kind of "practical casuistry," chosen by Walzer to study the rules of war cannot be considered to belong to an endeavour of moral philosophy.
viii Examples of pronouncements about the goodness of NATO aggression against Yugoslavia despite its illegality are not difficult to find among public figures (politicians) and scholars turned publicists. Here is Vaclav Havel:
This war places human rights above the rights of the state. The Federal Republic of Yugoslavia was attacked by the alliance without a direct mandate from the UN. This did not happen irresponsibly, as an act of aggression or out of disrespect for international law. It happened, on the contrary, out of respect of the law, for the law that ranks higher than the law which protects the sovereignty of states. The alliance has acted out of respect for human rights. (Havel, 1999: 6) .
Hence, when a supreme crime in international law-aggression-is committed, of course without a mandate from the UN, that can still be a good thing, because some presumed "higher ranking" (moral) law will somehow obviate the illegality in question. Conveniently, "morality" trumps law, in the view of this politician. But also scholars exist who are capable of asserting the same. A good example is Antonio Casese who evaluates NATO's 1999 aggression against Yugoslavia as "illegal under international law" but in his "ethical viewpoint resort to armed force was justified" (Casese, 1999: 23) . Thus, the vocabulary of "illegal but good" enters narratives about international relations with the serious consequence of effectively decriminalizing aggression of powerful states against the week ones. This could not have been achieved without Walzer's revivalism of medieval just war theory. ix Amnesty International USA, "Reframing Globalization: The Challenge for Human Rights,: available at http://www.amnestyusa.org/events/agm/agm2002/panels.html (accessed January 9, 2011). For Amnesty International Schabas is an "activist-scholar" with respect to events in Rwanda as he was a member of the International Commission of Inquiry that produced a notorious report (see example below) on the situation in Rwanda. More on the exploits and the report by this Commission bellow. xiv It is quite amazing that instead of being held in contempt of court this "expert" returned on many occasions to act as a key witness in many cases at the International Criminal Tribunal for Rwanda (ICTR) laying out the history of that country and similarly wanting the heads of many more accused there. xv We have already seen how Havel played it; see note 8. xvi See paragraph 102.
